
August 16, 2012
CONSTANCE COURTNEY
WESTFALL
(214) 651-2351
Direct Fax (214) 659-4119
Connie.Westfall@strasburger.com

Via Electronic Mail phillips,oam@eya.gov and First Class Mail

Pam Phillips
Acting Division Director
Superfund Division
U.S. EPA Region 6
1445 Ross Avenue
Suite 1200
Dallas, TX 75202

Re: Follow-up to Meeting Regarding Deferral of the Listing of the US Oil Recovery
Site in Pasadena, Texas, on the National Priorities List, Docket Number EPA-
HQ-SFUND-2011-0653

Dear Ms. Phillips:

On August 1, I received your letter, dated July 24,2012, in which you responded
to the points and issues raised by the U.S. Oil Recovery PRP Group (the "Group") in
support of the Group's request that the listing of the U.S. Oil Recovery Site in Pasadena,
Texas (the "Site") on the National Priorities List (the "NPL') be deferred until the
removal actions at the Site have been completed. These points and issues were raised in
a meeting with you on June 28, 2012 and in follow-up correspondence dated July 13,
2012. In addition, to demonstrating its commitment to address the conditions on the Site
which provided the impetus for listing, the Group provided, with its July 13, 2012 letter,
a schedule and approach for expediting the remaining removal actions. The schedule also
proposed accelerating the identification and involvement of the past owner/operators, a
step which EPA had previously linked with commencing the Remedial
InvestigationlFeasibility Study ("RIIFS") after the removal actions were completed.

We hoped that this commitment to the specific necessary removal actions at the
Site on an aggressive schedule and the commitment to work with EPA to involve the past
owner/operators in discussions regarding the RIlFS would persuade Region 6 to support
the Group's request for a deferral of the listing.
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In your response, you declined to support a deferral and indicated that the
decision has been made to move forward with the final listing of the Site. You indicated
that your expectations had not been met. We must assume that this is a reference to your
desire for the Group to perform the RIlFS as the quid pro quo for the Region's support.
Upon reviewing your response, the Group would like to clarify its position. We are
willing to commit to participate in the performance of a RIIFS for the Site provided that
other responsible parties, clearly associated with the conditions on the Site, are also
included.

The Group is believes that it is inappropriate for a group of potentially responsible
parties associated with one brief period of the long history of the Site to be required to
fund and perform investigative work regarding conditions that it did not cause. Parties
who are responsible for all site conditions should be included. The prior owners and
operators of the Site, that are responsible for any conditions predating the USOR
operations, have not yet been asked to participate in discussions that could lead to a more
balanced and appropriate participation in the RIlFS process. For example, the Group is
aware that Rhodia and the City of Pasadena are past owner/operators of portions of the
Site. The attached documentation confirms that these entities may be responsible for
contamination at and adjacent to the Site.

There are other former owner/operators of the Site as well. At its expense, the
Group has engaged a consultant to perform a Phase 1 Environmental Site Assessment
("Phase 1") focused on identifying former owners and operators and the nature of their
involvement at the site. Upon completion of the Phase 1, the Group will provide a copy
of the findings and supporting information to Region 6. This should provide the basis for
including these additional liable parties in the discussions regarding the RIlFS.

On Thursday, August 9, we learned that the agency intends to issue Special
Notice Letters ("SNLs") to potentially responsible parties in order to commence a formal
negotiation process regarding performance of the RIlFS. The Group has been asked to
provide information to EPA regarding potentially responsible parties and their
involvement at the site. While the timing of this announcement is somewhat confusing
given the agency's earlier statements regarding the sequencing of activities at the Site, we
are gratified to learn that the agency intends to include prior owners and operators in this
process. The information we are developing through the Phase 1 should assist the agency
in its efforts to identify and include these parties. As to the agency's request for
information regarding customers of USOR, we will be working closely with your staff to
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learn what the agency needs and whether that information is available from the materials
we have reviewed.

As you know, a key consideration in proceeding with the RIlFS is sequencing the
field work of the investigation with the remaining removal actions. We have a number of
ideas and concerns regarding this process. Our technical team will be working closely
with yours in the coming weeks to review these issues. Do not doubt the Group's resolve
to participate in the RIIFS process. The reservations we have expressed have been with
regard to technical constraints posed by the remaining removal actions and the need for
full involvement of parties potentially liable for conditions that will be assessed in the
RI/FS.

As you are probably aware, representatives of the Group had a chance meeting
with Acting Regional Administrator Coleman during the recent Environmental
Superconference in Austin. He encouraged the Group to continue our work with you to
define a program of action that would justify the Region's support of our request to defer
the listing. Toward that end the Group would like you to consider the following
additional initiatives:

1. The Group is committed to working diligently with the Region to identify and
involve the prior Site owner/operators. The Phase 1 report and supporting
information will be provided to the Region in the next thirty (30) days.

2. We ask that the Region consider focusing the SNL process on the prior Site
owner/operators and recalcitrant parties. These are the parties that need both the
encouragement of the SNL and a time line for involvement. The Group's
commitment to involvement in the process is clearly established. An SNL to
Group members or small volume parties which neither the agency nor the Group
have engaged would only serve to complicate the negotiation process. Focusing
the SNL effort will also conserve resources of both the agency and the Group.
Such a focused approach is also consistent with agency guidance that states that
the SNL process is not appropriate when there are on-going negotiations. The
Group's initiatives and transparent work with the Region demonstrate such an on-
going relationship exists between the Group and EPA.

3. A technical meeting with the Region regarding the possible investigative steps
that might be conducted in the course of the removal actions and coordinating
those steps with the RIlFS should take place in the immediate future. For
example, sampling could be conducted in the area of the bioreactor and
containment pond and in areas where roll-off containers have been stored in
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conjunction with removal actions addressing those aspects of the site. The
removal actions at two of the three areas are already underway. These data could
be incorporated in the RIIFS process when that commences, thus speeding the
data gathering process. There may be other areas where the RIfFS can proceed
concurrently with the necessary removal actions. The technical discussions can
identify these opportunities.

We believe this Site affords the Group and the agency the opportunity to work
together in developing a timely and effective approach to conditions at the Site. We are
committed to that process. The Group's actions demonstrate that commitment. After
you have had an opportunity to consider this response, we propose a meeting to discuss
the path forward with you and your staff.

Sincerely,

c@:ft±~all
Co-Chair, U.S. Oil Recovery Site, PRP Group

CCW:ct
Enclosures

cc: VL4 EMAIL
Ed Quinones, Assistant Regional Counsel, EPA Region 6
Beth Seaton, TCEQ, Director, Remediation Division
Ashley K. Wadick, TCEQ, Regional Director, Houston Regional Office
Charmaine Backens, TCEQ, Litigation Division
Heather D. Hunziker, Texas Attorney General's Office
Bob Allen, Harris County Pollution Control Services
Rock Owens, Harris County Attorney's Office
Eva S. Engelhart, Ross, Banks, May, Cron and Cavin, P.e.
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HARRIS COUNlY
POLLUTION CONTROL
DEPARTMENT

A.R.PEIRCE
DIRECfOR April 27. 1983

Mr. Ray Hardy
Harris County District Clerk
Room 400
301 Fannin
Houston. Texas '17002

Attention: Mr. Tom Love

Dear Mr. Hardy:

It Is requested that this department be provided with a copy of the
court order issued In connection with Cause No. 853872. This.
Injunction wa.s signed sometime in 1971. Our need for Q copy of
this order stems from a fire which destroyed a sizable portion of
our files during October. 1981.

Your assistance will be grea.tly appreciated.

Very truly yours,

A. R. Petree
Director

ARP/lb

(7131 92.0-2831
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RHODIA v. HARRIS COUNTY

Texas Court of Civil Appeals
First SupremeJudidal District

RHODIA, INC., v, HARRIS COUNT ..'
er 31., No. 15,784,August 5,1971 . '

-'-- .--- .-.-,-. .,'i.! . :~ 1· ».) i'- /

Rh"diall. I1mri! Cnmlly ___________________ ~.!RC_l(_~tJ_)

Core us Crom Boruhaf insofar as the applica-
hilil)' of thc Iairncss doctrine is concerned.

It is true that r"irncss doctrine oblig;ttions
ran be met by publie sen' ice programs which
do give reasonable vent 10 pumts or view con-
Ir;'!ry 10 those reflected in the offending corn-
mercials. The Commission recognized this
principle in the decision now under review.
and noted that the licensee had listed pro-
grams carried by iI as allegedly discharging
this responsibility. The Commission, how-
ever, explicitly restricted the basis of its ruling
10 thc inapplicabililY oC the fa'irness doctrine;
3.n~ it did not ~g3td as Ilcin~ before it Cor de-
osion the quesuon of whether the licensee had
otherwise met ils fairness obligations. It indi-
cared thill this was a mailer which was prop-
erly 10 be explored at license renewal time,

The fairness doctrine docs not, of course,
operate on thal kind of a time schedule. as the
Commission's most recent decision in the
Esso case demonstrates. There, once the
Commission found the Iairncss dourine to be
applicable, it directed its attention 10 the
question of whether compliance had in effeci
been forthcoming by virtue of other programs
aired by the licensee. Since: the information
before it on this point was scanty, the Corn-
mission was compelled to find the programs
cited as falling short of an adequate presenta-
tion of contrasling views. 1t did, however, give
the licensee an opportunity within 10 days to
submit further information on this score.

The disposition we make here folloivs the
Esso approach. Having found this case indis-
tinguishabl~ from Banzhaj in me reach of the
Iairness doctrine, and being wilhoul the bl:ne-
6t of an express finding by the Commission
on the question of the possible satisfartlon or
that docrrine by the licensee lhrough ihe me-
dium or other programs, we remand the case
to the Commission for determination by it of
this second issue," .

It is so ordered.
WU.lIlJR K. MILLER, Senior Circuit judge;

would affirm.

• In Green v. FCC and Pino v, FCC (Nos.
24,470 and 24,516, decided Junc 18, 1971), this
coun kfl undislurW Ihe Commission's disallow-
ance of a faimeu doctrine complaint aboul inililary
recruitment adverrlsemems, 'there, however, Ihe
petilioners persisted in linking IMir complalms
about Ihe advertisements 10 the: comroveDial issues
of the Viclnam War and the drafl; and the Com-
mission found expressly Ihal Ihe lic:ensccs had not
"failed to uear the isSU6 of Vieln.tm and lhe: deafl
(both concededly comrovcl'$ial issues of public Im-
portance) in conformance wilh !he fairness dee-
trine, ..

WATER
Federal, state, and Jocal regulation -

In ..general (§28.01)

Federal •.,statez and local regulation -
Water q~ahty standards (§28.14)

Liability by industry - Pesticides
(§32.11)

Court jurisdiction and procedure -
Injunctions (§40.71)

Tempor-ary mandatory injunclion under
Texas Water Quality ACI requiring chemical
company to prevent arsenic waste Cram en-
lering public waters and to dean up arsenic
on land around and adjacent to company is
modified to require only prevention of ex-
cessive amounts of arsenic from entering
public waters, and not requiring dean-up of
land, since temporary injunction should not
go any further than is necessary to preserve
status quo.

Stanlcy D. Baskin, Baskin, Fakes & Stan-
ton, Pasedcna, Tex., for appellant.

Joe Resweber, county attorney; Gus Drake,
assistant county attorney, and James R. Dox-
CY, assistant county attorney, all of Houston,
and Crawford C. Martin, auorney general,
and AJ. Galerano, assistant attorney gener-
al, both of Austin, Tex., for the appellees,

Full Text of Opinion

PEDEN,J.:
Appeal from the granting of a temporary

mandatory injunction against Rhodia, Ine., a
chemical company which produces insectl-
cides, weed killers and similar producis con-
taining arsenic.

Harris County brought this cause or action
under the Texas Water Quality Act, Article
7621 d·l, Vernon's Texas Civil Statutes,
seeking temporary and permanent injunctions
and civil penalties, charging that Rhodia was
discharging wastes containing excessive ar-
senic into or adjacent 10 Vince Bayou, one of
the public waters of Texas. The Texas Water
QualilY Board filed an intervention in which
it also ~ught to have Rhodia enjoined from
unauthorlzed discharges or wastes containing
arsenic in violation of the Act.

The appellant does not complain of the
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Rhodia v. Harris County

trial court's having ordered, after a hearing,
that Rhodia be temporarily enjoined from all
activities at its plant which will produce ar-
senic laden water drainage into or adjacent to,
the waters of Vince Bayou, a public body of
water near the Rhodia plant. Rhodia's appeal
is dlrected to the following mandatory provi-r:.ns in the temp...ru:aqJojuntUQn.:

"FUrtfu!r, that the Defendant, Rhodia.
Inc., is hereby ORDERED forthwith to:

"1. Repair in a good and workmanlike
manner with tamped, arsenic free soil those
breeches existing in the high ground separat-
ing Vince Bayou from the tidal flats .adjacent
to Defendant's property. Place such addi-
tional dikes as are: necessary to prevent the
entry of water into such tidal flats at periods
of high tide.

"2. Core that portion of property owned by
Houston Lighling & Power Company 10 the
North and East, immediately adjacent. and
conliguous to the land owned by the Defend-
ant at intervals of2S feet to such a depth as is
necessary 10 achieve arsenic free soil, filii ng
the core holes with a solu lion of slaked lime.
Remove all arsenically contaminated lOP soil
and replace same with that by-product or
waste product from cement manufacturing
processes known as 'precipitator dust' to a
depth of four inches. After which the arseni-
cally contaminated soil removed from the
Houston Lighting & Power Company prop-
erty may be replaced on top of the aforesaid
'precipitator dust.'

"3. Core the perimeter of the Defendant's
property on the South and West boundary at
50' intervals to a depth of one foot or until
arsenic free soil is achieved,

"4. Core the East perimeter of Defendant's
property from the Southern boundary line to
the entrance leading to Defendant's plant site
at Intervals of 50' to a depth of one feet or
until arsenic free soil is achieved. .

"5. Core the remainder of the East bound-
ary line and the North boundary line at inter-
vals of 25' to a depth ofZ' or until arsenic free
soli is achieved.

"6. Core the portion of Defendant's proper-
ty South of the Southern most building there.
'on at 50' intervals (not previously cored) to a
depth of I' or until arsenic free soil is
achieved, being the South 150' of said prop-
ertx·

'7. Con, on a line not more than 4' from
all concrete buildings, dikes and other operat-
ing areas on Defendant's property, at inter-
vals o£25' to a depth of2' or until arsenic free
soil Is achieved. On a line parallel to such
line, not separated more than 25' from such
line and further removed from said concrete
buildings, dikes and other operating areas,

core at intervals of 25' to a depth of 2' or until
arsenic free soil is achieved. .

"8. Remove the arsenically contaminated
soil from the slag waste pile, located on the
Northerly side of Defendant's property and
the Southerly side of the adjoining property
owned b)' Houston Lighting & Power Com-
pany, the evaporation pit area, located on
Defendant's property, and the railroad spur
line' unloading area and place in a good and
workmanlike manner on the previously pre-
pared tidal flat areas described III /I 1hereof.

"9. Fill all core holes with slaked lime solu-
tion.

"10. All core: holes mentioned herein are to
be 4 - in diameter.

"11. Determine the source of the water sur-
facing in the artesian spring located ten feet
North of the North end of the Defendant's
railroad spur track .

"12. Cover replaced soil and all areas from
which soil is removed with arsenic free com-
pacted earth to a depth of natural ground
level. The surface of these areas should be
graded' smooth in such a manner as to allow
proper drainage and not cover any currently'
exposed transmission tower foundations or
footings. These areas should be seeded there- (
after with Bermuda grasses so as to avoid ere-
sion," --"

No findings of fact or conclusions oJ law
were made in addition to those stated in the
trial court's order.

At the hearing on the applications for tem-
porary injunction, evidence was introduced
that arsenic in excess of the concentration
permitted by the "Hazardous Metals Regula-
tion" of the Texas Water Quality Board (one
part per million) had been found in the tidal
waters of Vince Bayou when natural drain-
age from the Rhodia plant would carry it and
in the fluids being discharged from the Rho-
dia plant into the City of Pasadena sewer sys·
tem, There was evidence that the arsenic
found in the sewer system originated in the
operation of the plant and that it would also
eventually reach Vince Bayou but. that it
would by then be less concentrated. There
was also evidence that excessive concen tra-
tions of arsenic were found in Vince Bayou as
a result of a recent purging of the plant's
sprinkler system. However, it appeared from
the evidence that one of the principle sources
of arsenic in the bayou was that which had, at

. some time in the past, been deposited on the
properties or both Rhodia and the adjacent
propert'Y of Houston Lighting & Power Co.
by operation of Rhodia's plant and was being
washed into the bayou by rains and by high
tides. Large concentrations of arsenic were
found on and in the soil or Rhodia's plant and
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Transports, 261 S.W.2d 549 (Tex. Sup.
1953).

Although ordinarily a mandatory injunc-
tion will not be granted before fi{lal hearing, a
trial court has the power to grant a manda-
tory injunction at a .hellring tor a temporary
injunclion where th~ circumstances justify it.
Whether a temporary mandator)' injunction
will be grilnted is within the sound discretion
of the trial court. The grant thereof will be
denied, however, unless the ,right thereto is
clear and compelling and a ease of extreme
necessit)' or hardship is presented. 31
TexJur.2d 85, Injunction, § 32.

Generall)', the preservation of the status
quo can be accomplished by an injunction
prohibitory in form, but it sometimes happens
Ihal the status quo is 0\ condition not of rest,
but of action, and the condition of rest is ex-
a~tly what will inflict the irreparable injur)'
on complainant. In such a case, courts of eq.
uity issue mandatory writs before the case is
heard on its merits. This character of cases
bad been repeatedly held to constitute an ex-
ception to the general rule that temporary
injunction may not be resorted to to obtain all
relief sought in the main action; such tempo-
rary injunction may be mandatcrj in charac-
ter. McMurrey Refining Co. v, State, 149
S.W.2d 276 (Tex. Civ. App, 1941. writ ref.).

The status quo was an unpolluted river .
We are not dealing merely with the threat of
irreparable injur)' when pollution of public
waters is shown; the irreparable injury has
bee~ demonstrated; Mag!10lia Pctrol~um Co.
v. State, 218 S.W.2d 8.>5 (Tex. CIY. App.
1949, writ ref.n.r.e.).

We sustain Section A of the appellant's
point of error, having concluded that there
should be a modification of the mandatory
provisions of the temporary order. A tempo-
rary injunction preserves the status quo until
linal hearin!j' and it should go no further than
equity requires. 31 Tex.jur.Zd 48, Injunc-
tions, § 12; Cozby Y. Armstrong, J91 S.W.2d
786 (Tex. Civ. App. 1945 no writ); Texas
Co. v, Watkins, 82 S.W.2d 1079 (Tex. Cjv.
App. 1935, no writ); Dallas General Drivers,
etc. v. Warn"" Inc., of Dallas, 293 S.W.2d
873 (Tex. Sup. 1956).

We consider that it was necessary for the
order to contain some mandatory provisions;
that part of it (not complained about on this
appeal) which required Rhodia to cease all
activities which produce arsenic-laden water
drainage was not sufficient to prevent arsenic
from reaching public waters from the Rhodia
plant in excessive concentrations. As we have
noticed, arsenic was already on and in the
ground at the plant and was being picked up

that of the property of Houston Lighting &
Power Co.

Rhodia's corporate predecessor formerly
had permission from the Texas Water Qual-
ity Board to dump certain of its wastes con-
taining arsenic in a pit and a ditch on its own
property, hut it sought and obtained cancella-
tion of its permits in 1969 because it had de-
veloped a recycling system for ilS wastes and
no longer wished to dump them. It did not
appear from the evidence that Rhodia is now
knowingly depositing arsenic on the land or
in the bayou.

In 1947 Rhodia's predecessor conveyed to
Houston Lighting & Power Co. a 4.761 acre
strip or land on the north and east sides of the
Rhodia plant. Vince Bayou /Jows across the
northeast part of both the Rhodia and the
Houston Lighting & Power Co. tracts, and
the evidence showed that after rains the natu-
ral drainage now of surface water from pans
of the Rhodia land was across the Houston
Lighting & Power Co. tract into and adjacent
to Vince Bayou.

Rhodia's single point of error is:
"The trial COUrt abused its discretion in

issuing a temporary mandator)' injunction in
that:

"A. It placed on appellant a burden
greater than required for the protection of
appellees.

.. B. It granted all of the relief available
to appellees on the trial on its merits.

"C. It granted equitable relief though
appellees had lin adequate remedy at law.

"D. It granted equitable relief which
was in excess of that requested in the peti-
tions and prayers.

"E. It reqqired appellant to perform
burdensome duties that were not described
'in appellee's petitions and prayers, violat-
ing the due pr~~ss and equal protection
clauses of, the Texas and United Stales
Constitution. "

In a hearing on an application for a tempo-
rary injunction the only question before the
court is the right of the applicant to a preser-
vation of the status quo of the subject matter
of the suit pending a final trial of the ease on
its merits. To warrant the issuance of the
writ, the applicant need only show a probable
right and a probable injury; he is not rC:'1uired
to establish that he will finally prevail In the
litigation. Where the pleadings and the evi-
dence present a case of probable right and
probable injury. the trial court is clothed with
broad discretion in dctermining whether to
issue the writ and its order wiU be reversed
onty on a showing of a clear abuse of discre-
tion. Transport Co. of Texas v, Robertson
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and put intt. th~ ~)'ou by surface water
drainnge lind IJr high tides.

But Rhodia does not violate the '('exits
W~ter Qualit), Act by ha\'ing arsenic 011 ~ts
land. At one time it had permits 10 dump its
arsenic wnstcs there. It is Rhodia's allowillg
this arsenir to pollute publir waters thi'll is to
be enjoined. How to. do so under ~ te.mpor.ar,r
order Lefore a full trial on the merits IS a dlffl-
roll prolJlem. The appellees have showo that
irrtparablc injury is occurring ancllh~t a stat-
ute IS being violated, and they arc entitled to a
temporary' n'1i1nd3tory injunction which will
require Rhodia to pre~enl exccssh'~ quantiti~s
or arsenic rrom polluting the public water In
the manner in which the appellees have
shown Rhodia has done so. The appellees are
not entitled to more than this pending a finn]
trial.

Stared another way, under the: evidence it
would have been proper, pending trial on the
merits, to indu~e in the order a prOl'isiclll
re'luiring Rhodia to pr~"cnt surface .\"aler
and tidal water from directly Or indirectly
carrying arsenic' in coneentrarions of more
than one part per millio» into or adja«.nt to
Vince Bayou from Rhodia's propert)': the
provisions of the trial court's order requiring
Rhodia (on its own land) to repair breaches in
the high ground, to build additional ~ikes ~nd
to delerminc th~ sour('(' of the artesian
spring" "'ere directed to this end. It ~houlcl be
lert to Rhodia to rl«:termine ho\\' it might best
make cerlain the pro,'cn pollution was
stopped,

Much of the work which Rhodia was or-
dered to do in response to the mandator)'
provisions or the temporary injunction is on
the land owned br the Houston Lighting &
Power Co., which company is not a part)' to
this suit, The appellant raises this matter
under another Se('tion (E) of its brief. but it is
not necessary for one who appeals from an
order in temporar), injunction prOt'eeding!! to
even file a brief', and assignmenls of error,
need not be included in an}' hrirf· filed, L(I\\'e
and Archer, Injunclions and other Extraordi-
nary Proceedings (1957) 388-9, § 363, Since
the utilit), compan), was not a party to the
suit, the trial court did nOI have jurisdiction
over its land and thus la('ked authorit}· tl.l en-
lorce its order that Rhodia go onto and per-
form operations affecting such land, ':Juris-
dil:tion is the power to hear and determlRe the
malleI' in conlrovers)' according to established
rules of la\\', and 10 carl'}' the scntenl'C or
judgment of the ('Ourt into executilln," Clcve-
land v. Ward, 285 S, \\" 1063 (Tex. Sup.
]926),

It is eonl'ci\,able that should Rhodia elect to
respond tQ a mandator), provision such a~ wc

have stared h)' divcrting or impoundin~ sur-
face waters. this might l:il'C rise to a cause of
action b>' the utility compolO}' against Rho!liil
undt:r the provisions of Art. 7589a. Texas
Civil St:l\utts, ir the diversion or impound ing
dilma/:(·d the: utilily llunpany's land, No cvi-
dence was presented in the trial eourt touch-
illg on the all illule (,f thlll comll;lOr in th is
regard, .1IIe1 almltst UOIlt' til indlcaie whether
the comp:my\ Pf('llcrt)· might he: damaged h)'
Rh/,elia's t;lkinl; such arli!Jn,

Whcn he: \\'1I~ asked ahout possible solu-
tions uf problems (If the nature enrou atered ill
this ease, the appellees' expert witness, Dr,
Walter ,\. Qu~bcd(,ilUX. Director ufthe' Pollu-
lion Control Department of Harr is County,
lestified tha; he Iclt that it is his duty to make
such sug~eslions t(, the plant in question, bUI
that the actu ..1 chcicc of the method is the
duty or the plant. He then testified in detail as
to his reromrncudations, and the)' comprise
the Olilllc!mor), pruvisions or the trial eourt's
temporary injun/·Iinn.

It muy Ill' that H.hodia will prefer tn follow
Dr. Quebedeilux's sug~estiolls liS to its land
and die!, <i permanent solution to the pro!,.
lem rather than a temporary one whl('h it
mighr devise. such as pla('ing a temporary
covering over its land, but we hold IbalJ!!!!.!L.
there has been an (!ppurtunit), for a trial of the
l:;~i On_!h!:"m("rh~, Ihe ai>p-ellcc~';'\r( entitl.ed
onl}' In h;I\'c Rh(l(li:) stnp the 'Oo\\;'of arsenic
into and arljarcnl to the public walers nnel
that it was all abuse of discretion'for' the tri:ll
court to OMu. :;15 lempOrar)' relief, that Rho-
dia engage in c:ttensive cOring proceclures to
discO\'er where arsenic is located, that an)'
arsenic-bearing soil be rcmo\'cd, a neutralil-
'iiigpr'i:i<hit't be added, "the arsenic-bearing soil
b(' replau:d, that it bc cOl'cred with compacted
earth and sceded with Bermuda grass" both
On its mm land and on that of Houston Light-
ing & Powcr Co,

In its brief Rhodia relales that is has aI-
read), complied with a number of the trial
court's mandalor)' provisions and complains
of the expense to which it has been and will be
pUl. bUI eviclence of this "';IS not presenled ill
the trial eOllrl ,lOti i~not properly before us on
this appeal.

We o\'crrlllc: S~ctilln B of Rhodia's point of
error on autllOril\' of the ru Ie slated in Me-
Murre)' Relining'Cn, y, State, supra, which
we ha\'C notie-cd,'

We find no OIel'it in Section C of appel.
lant's )lIJinl or ca"ror. Rhodia argues thai sinl'e
the \'\ ater QII:llitr Act pro\·jdes for fines and
the}' tonstitllte ..n adequ;lIe n:medr at Ill"'.
the lrial l'ourl should not h~v~ gran led the
equilah~e rdief (,T injunction. Sec. 4,02 (a) of
the Art spt'("jlkilll~' pro\'ide~ for hoth the rem-
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finding that t he tic!,
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~id ner seek m.II"::
non, ,bUI the pc'lil
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v. Ci1r cof :1.11, j'-,.,
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writ).
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Petition for writ of certtorari to U.S. Court
I of Appeals for Ninth Circuit denied; opin-to, ,'. (. ..J~I t : io{ShcloW:1ERCI285,1288.

, '-'" ....... ,. (.. 1 ~ I _. v' I:J v'f·· Y" ( 1
Of' ~ ....../'-- I' ...I •

. c . '/~~~~g?~1~Wi~otf'/~)-6.« 0~ pj/~~'; (,; ~,,,,/--
U.S. Supreme Court ZABEL v. TABB (I

CONSOLIDATED EDISON CO. Of
NE\ ...· YORK. INC. v, SCENIC HcnSO;':
PRESl::RVATION CONFERENCI::, et al.,
No,1159,)'fa)'16,1966(384U.S.941)

.:.;.. .. cdies of injunction and civil penalty, and it is
clear that under the evidence in this case the
trial court was entitled to make the presumed
linding that the depositing of arsenic in public
waters in the concentrations round is so dan-
gerous as to constitute irreparable injury.

We overrule Sections D and E of Rhodia's
point of error. It is true that Harris Count)·
did not seck mandatory relief in its applica-
tion, but the petition of the Texas Water
Quality Board asked, in the ahcrnative, that
Rhodia be enjoined to take such steps as are
necessary to alleviate ~nd/or abate the pol-
luted condition or the public water. The rec-
ord docs not reflect that any special excep-
tions were directed to such pleading or were
urged upon the court. We hold that under the
provisions of Rule 90, Texas Rules of Civil
Procedure, the "defect, omission or Iauh ", if
any, of the Water Quality Board's petition in
not pleading more specillc(llIy 3S to the type of
mandatory relief sought, was waived. McKee
v. Cit~· of :-''It. Pleasant, 328 S.W.2d 224
(Tex. Civ. App, 1958, no wril); Hice v, Colc,
295 S.W.2d 661 (Tex. Civ. App. 1956, no
writ).

It is dear Ihat Rhodia received due notice
of the allegations and proceedings in question
and thaI a full and extended hearing was held
before the tria I court issued its order. We find
no deni a1of due process;

We modir}, the mandatory provisions of the
trial court's temporary injunctien by substi-
tuting Icr them: Rhodia. 111(, .. is cnjoill..crJ.dur-
ing ~~I!dcn£y or,t.his,s~itjo ..takc:..\Y:hatcvcr
sfCps are nccessarJ 10 ~\'ent surface waters
anatiiliil\Yatcrs {rom ulrCCilyor'illdireHI}'
cl\rryinp!.~,-:~icjrrcon~lllXliti~~-of m,ore

...~than . ORe p'art per million from Rhodia's

/

1' prop~~t~' i~!2?,:.a!lj~t to·Vi~ci.!J:l},ou.-
r- 'Tlle oreler or ilie tnal court IS, as thus mod-

.r ified, affirmed.
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1'/'1. •• Petition for writ of cerriorari to U.S, (:ourl
of Appeals for Second Circuit d~'flictl;opini{lll
below: 1 ERC 11)84_

.........

2 ERr: 1909

BISHOP PROCESSING v. U.S .
U.S. Supreme Co.urt

IWiHOP l'IWCf-:SSlNG.· CO. v.
l';\;'T1::D STATES, 1'\0. 1378, Mil)' 8,1970
139/l V.S. 90S)

Perition for writ of ecrtiornri to ll.S. Court
(If Appeals for Fourth Circuit denied; opinion
hclm\': r ERe 1013.

VOLPE v , CITIZENS COMMIT-
TEE

U.S, Supreme Court
'·OLPf. v. CITIZENS CO~I~HTrEE

FOR THE lJL!DSO!\ VA),LE\"', No. 615,
J Jecemher 7. ]970 [400 U.S. 949]

Petition for writ of certiorari to U.S. Coun
of Appeals fur Second Circuit denied; oplniou
helow: I ERG 1237.

SANTA BARBARA v. MALLEY
u.s. Su prcm e Court

COUNTY OF S:\!,\TA BARBARA v,
:"l,\LLEY. No. 695, J;:Inullrr II. 1971 1400
U.S. 999]

U,S. Supreme Court
ZAIU·:l. v, TABU, ?\o. 955, ):d,ruar)' 22,

/1)71 [.WI C.S.91O]

)'elil ion Ior writ (If ecrriorar! til t'.S. Court
of ;\Pl'c;ils for Fifth Cin'uil denied; opinion
I,d,,,,"; I ERe 14-19.
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ttl. 853,872
I" TlfE DISTRICT courr OF HARRIS r.oorm. TEXAS

157th JUDICIAL DISTRICT
,.

tNRlS COOtITY, ET IL

'lafntiff.
ORDER. JUDGHEIIT NCD

DECREE

R IT ItEMDfJ£RED that on the 9th day of ~us t. 1971. CIJIIe on to

be heard tM IboYe entftted .nd ntIIIIberedcause .erefn flarris County and the

Texas water QUalft,r Board Ire Pllf"tfff~ and Rhodf" Inc., is Defendant: and
.n parties hereto ftavhJ9 af'Pl'!arecf and announc:ed ready for trial, and • jury

haring been upres.sl, wfwd in open Court by 811 of said parties•• 11.tters

tn controvers1. both of, taet as well IS of law, we,... submtted to the Court;

tNreupon the ple.dtf)9J .nd the evidence adduced by the parttes hereto and the

.rgcments ind statMents' Of c:cKmsel were heard by the Court; and it appearing to

the tclurt that the County 1M Suu's ~tton that the Defendant, Rhodia,

Inc •• bI BJessed • penalty of S13,75O.oo for tile Yio1atfons '" the Teus water

Qua1fty Act Iddueed in evfdence, befng fourteen in ntI'Der. ts pmpe .., said

pena1tfes to lie pltd $6~.OO to Hams County, ift are of its CowIty Attorney,
and $6,815.00 to the State of TexiS, fit care of tts Attorney General. in full,

~lde 1M flnal resolut.on of .11 deMnds, c1abs, .atons aftd callies of

act.on 'or .-alt'es asserted or held by ufd Pl.fnttffs aga'Mt tile Defendant

and .. ch of the 'l.tnttffl aeklMlW1edgessuch pa,.ent fn full, ,tN1 ,nd CQIIplete

resolutton of .11 ........ el .... , act'OM asserted herefn by Plainttffs aga'nst
Sltd DefendMt frw penalttes ...,. the Teus vater Dualfty Act by rirtlle of the

act ••• 11~ ttl the petftf"" aJ)d irtt.ervemfm herefn precedf",. this judgMflt.

It fl, the,..,."., 0It0ER£D. AD.100GED and DECRttD by tfIe Court that t1Ie

'l.fntfHl, fflm. CoMIty and the State of 'Jaas do hive a:ld recover of and frc.

.,. Dtf~ RMdfa, Jftc., the tottl "" of $13,150 ..00, to be pafd

...... ,' ta .. T,.....,.,. Of the State of Teus and one-half to tne Treasurer

I
I

I
f
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of Jfams County, .nd deltverecf to the Attorney General of Texas and the

~ Attomey of HarTf, County, Ind that the pa}'l"lent of such SlII'IS sha11

bar any further reCDveryby said Plaintiffs, ·or either of theA, for any and all

~nds, cl.,~, acttons or causes of action asserttd Dr held by said Plaintiffs
by "irtue of' the .ctions alleged ftl the petftion and interventfon, herein preced-

.'

And t t fuMber ·.ppeari ng to the Court tha t the work pe rformed at the

Defendant', pl.nt sfte has been substantially perfonned ,nd all parties hereto,

Harril County, the rlt)(ls Hater Quality 8oI:rd and Rhodia, Inc., have stipulated

,nd agreed th.t I pe.. nent injunction (.s set cut be1ow) should be entered

herefn. ,
I
I
I
j
I
i
i
I

I
I

It is therefore ORDEREDand DECREEDby the Court that the Defendant

Rhodia, Inc., shan, frem the date of entry tJereo-t:. cease, desist and tenninate

any and al1 dheb • ."e "f industrial waste frOll'l1ts property (.t 400 North Richey

Street, ~aSldena, Teus) into or adjaceBt, to the waters of Vince Bayou in Harris

Cclunty, Te""5 Thllt the Defendants' said pr"Of)ertyis mre partfcularly described

IS fo11owS!

18.M .eres of hnd out of the WilU. Vince Sur"y,
Abstract 78t Hams CGunty, Teus, othentfle known as
Lots 5 and 0 of PHI~f)l Outlot fkl. 35, .nd ..,.-e par-
tIcularly descrfbed by leU. and bounds IS f"l1eM,u-wfts
8£GJlfffJNG en the Nest boundary Une "f Richey Street •
• 40 foot tride street, on th, North rflJht of way Hna
of the NIUe Belt Ra11 Road, 5et 1/%" iron pipe for
comer .nd I pofnt of begiMfl'l!Y=

THENCE North alGng the West boundary Itne of Rfche1
Street, It 895 feet, cross Vfnees 81)'011, 1250.0 feet
fft 8n tD tNt South 1fne of Second Street, set I 1/2"
f,..,.. pf,. for comer,

Tt£NC£ West .'onO the South boundary line of Second
strut (. 40 toot street) at 3fJi feet. cross Vfnees
_!"" 640.0 'eet fn .11 to • fence on the West ltneor ~ 6 and tile flit UM of lot 4. set • 1/2" iron
pfpe for corntr,

1fbC% south .1~ the Nest Une of Loti 5 and 6.
1250,0 feet to the IM'th rhht of way lfne of the
,..,Uc Ie" Ran 1toId, Nt 1/2" fron pfpe for co,.,.,
n£1fC£ £alt ,long the Uortft rlqht of.,.y 1fne of the
,&I.IU, lilt Ranf"DI.d 640.0 feet to tf1e Pl.AC£ OF
&£GINnING,



II described fn an instnDent 'fled in VolUMe1563, page 482, of the Deed

Aecords of HarM. County, Texas, ttle Defendant havfng conveyed porttons of the

~ described tract to Houston Lighting' Power Companyand Texas Ptpeline
Callpany, Iftd Nduetfons frail the orfgfnal tract of the Defendant, Rhodia. Inc ••

being .ore partieularly described IS fol1owsJ
All that cerb'n tract or parcel of land containing fourand Stven hundred .fxty-one thousandths (4.761) acres out
of Lots No. Five (5) ",d Sb (6) in Block rio. Thtrty ..five
(35) of Paside". Outlot! in the WIll.. Vince SLfrYey. Abstract
No. 78, in Hams County, Teus, as per _p of safd Pasadena
0ut1otJ recorded in Vol.. 93, "ages 21 to 28 of the Deed
Records of Harris County, Texas, .nd be1nq out of a 21.63
acre tract described in deed dated Septed)er 6, 1922, fran"lItH A. Stephens et we to Stauffer ChellSical CoInpany and
recorded fn Vol.. 616, Page 28 of the Deed Records of
Harris County, Teu" said ~..76f acres ts described by.us and boUnds IS follows, all coordinates .nd bearings
being referred to the Teus Plane Coordinate Systefll, South
Central loneLA as established by the U.S. Coast and Geodetfc
survey in 19;,4 and based on the pl)Sftton of u.s.C.&G.S.
triangulation statfon -sutf.lo-1931· x • 3,201,882.4;
)' • 701,069.3:

BEGJIHmG at a 1.. lnch galvanized fron pipe with
coordinate x • 3,199,682.4; y • 704,,103.8 Ht in
the WIt 1fne of Rfchey Street bued on 40.0 fut
in width and in the east Une of ,afd Lot 110. 6,
Did pfpe befnq 10cated N 2- 26' 30- II 223.23 feet
,... the center line of the .fn l~ne tract of th~
Navfgation District Railroad,

THENCE f... the point of begim1ng " 19- 57' 20- II
466.07 ft. to • I-inch oa1vlnhed fron pfpe for
corner It • point 140.0 ft. westerly .t rf~t
Ingles frcl'l the test Une of said Rfchey Streets

TtENCE "ara11e1 to and 140.0 ft. wester'y at rtqht
angles fNJrl the w.st 11ne of laid Richey St..-t
H ~. 28' 30- V 458.04 ft..to • point for comer i"
Vince'. Bayou .t a point 172.0 ft. souther'y at
"'9ht angleJ fJ"OII the south 11ne of Second Street;

THUCf paranel to and 172.0 ft. southerly .t ",fit
.ngles frtn the south line of ,atd SecondStt.t
S 81- 'SI' 10- II 512.01 ft. to • l·lnch galvanized
iron pfpe for corner 1n the west line Df .Ifd lot
flo. 5 ~ fenced,

Mffa ttttIJ the west lfne of Slid tot No.. 5 as fenced"r 28' 00· " 172.0 ft.. to • "'nch ga1vanfud fron,.pe m fOt"Mr In the south line of Secontf StrMt
latd pf.,. .lso .rtfM the not"thwest CDmer of .aid
Lot -.0. "
TtQCE with the north 11ne ", Ilid Lot No. 5 and
tINt IOIIth ifni of SIc:Md StrMt • 87- 31' 10· E
652_~ ft to • 1.fllCh,.l"."ized tron pilN! fo,

~1!: :'rk::tJ!":o~~~!1 :::: I.ltt
tkJ_ 6,
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THEWCEwftft tJr. west 11ne of said Rtchey Street
·s 2' 28' 301 £ 1074.36 feet to the place of be~1nn1n!1
.Itd CtKltafnfng 4.761 acres of land.

IS described f" .n fnst .... nt (nailing Chi,.an Chelll1ul ~any, Inc., as

"..ntor .nd Houston Lfghthag I Power ~ny IS grantee) ffled In VolU111e1574,

pege 69, of the Deed Reccrds of HaM"i. c:ounty. Te~s. and;

An of that artain tract or pareel of land containIng
one and four hundred efghty ..two thousandths (1.482)
.cres. ft)N or less and befng a strip of land _60feet
fn wtdth and .pproxtfMtely '!I018 fHt in length .and
extending 1rm the Harth rigot of way lfne of PUbl1c
Belt Railroad, SIIne! behllJ 50 feet Horth of and at r1~ht
angle 1rtJ11the South Une of lot She (6), to the South
riGht of way 11ne of Houston Lighting and pGWer CoIIIpany's
172 'eet in wfdth, lillie being 172 feet south of and
....ght .ngles frart the Hortta line of lot five (5) and
adlotntoo the East line of and being adj.cent to Lot
Four (4) and being 111 of the West 60 feet of lots
stx (6) .nd fhe (5), out1ot Thirty-fhe (35) in theCf~ of '.,adena, • subdivision of Wi11fam Vfnce Survey,
Abstract No. 78, Harris County, Texas. ,ave and except
that porttan off the South etJd of Lot Sb (6) thereof
owned by PabUc hlt Raflroad, save .nd eXUf't that
porUm Off the ftorth end of LOt ff¥e (5) tIleNOt
owned by Houston lf9hti!.W1 Ind Power ~any. Satd
Lots Sfx (6) and five (5) befng described in that
~rtatn deed dated february 11~ 1941, f"," 'Stauffer
Chlmeal Ccttpany by Vice Presfdent to ChfPlllln Chemi-
cal c:.p.ny, Inc••• M recorded in Vol.. 1563 page
482, Deed Records of Harris' Cmmty. Texas, to ...,feh
deed .nd RCDrds thereof reference f s he... IIIIde for
further description.

as described tn In tnstruMent , ..... ng tht.-an Cherdcal CoInpllny, Inc., as grantor

.nd Texa, Pipeline Cmpany IS grantee) ffled in Voll111e1824, page 279. of the

DeedRecords of flams Ccunty, Texas;

It is further OROERfDthat the word -d15eh.rge,· IS used aboye, inclUdes

to deposit, conduct, drain, ..tt. th...,.." run, .11ow to seep., 01" otherwise release

or dispose of, 01" to anow, pendt or suffer .ny such act or Clltfsstons and, That

the UnII "fndustri.l It'Kte- .s used .bove, •• ns water home liqufd, gaseous or

soUd ,lbstances ttalt result frtD Iny process of fndustry, Mn"facturing, trade

or busfness, botIa as dt-ffned in the Texas Water Qualtty Act.

I
i
;

i

It fI further OP.nER£O, ADJUDGED aM DECAEEOthat the Defendant, Rhodia.fi' Inc.., shall pay an c:ttSts of Stitt, safd Defendant havfm waived the flluane. and

l! semce of • fof'Nl writ of fnjunction by the Clen, M sueh writ sban hsue,

~

~
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,

but this jud~nt and the injunctive orders herein arc effective tl!l!l!!d1auly,

without further service or not1ce, frOM and after the d,ate of entry of this

Jud~t; and no bond shan be requfred of Plaintiffs. they be1ng ex~t frCIII

IUch security by Article 279(.'. V.A.T.S•• and the satd penalttes having been

paid no 'execut1on shan hsue them.&\':·
SIGHED. RENDfRED end ENTER

APPROVED:

JOE RESUEBER
CoamtyAttorney
Him s County. Texas

~~~i6mm~t~_
~~c!tyAt~

,I' AlTORIfEYS FOR PLAInTIFF,
AARRJS COUHTY

AftIM'iIII!!'Y Gemtnll

ATTORtfEYS FOR Pt.AJHTJFF,
TEXAS WATER ~Al..IlY ISlMRD
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IN THE cOURT OF CIVIL APPEAlS

rIRST SUPREME JUDICIAL DISTRICT OF TEXAS

",

'" : _.. e

THE STA'It OF 'lEXAS,

To the D16t.rict Court of ..:.Ha=.:,r.:,r,:;l;:;,s----County,Greetin~:------~~~~-------
Before our Court of CivIl Appeals, on t.he ~th day of AUr,llet , A. D. 1971,

t~~ cause upon appeal t.o revise or reverse yo~r Judgment bet~een

RHODIA, INC., APPELlANT,

From'Horrie County

, No. 1~784 Tr. ct. No. B53,612VB.

Opinion by Peden, J

HARRIS COON'l'Y ET AL, APPELIEE

was detenn1ned; and therein our sa1d Court of Civil Appeals made its order 1n these

words,

"This cause, beIn~ an appeal from an order grantinil:a temporary injunction,

rendered and entered by tr.e court belG~ on March 5, 19~1, came on to 1e hear~ on

tr.e tr~nscript of the record, and the same beln~ in6pected, because it is the

opinion of this Court that there vas error in the Jua~ent in orderin~ that Rhodia,

Inc. fortt'with perform fourteen enumerated tasks durin;! tl:e pendency of this eause ,

or until further orders of this Court, it 1& t~erefore considered, ad,jud~ed and

ordered that the ,~udi:tmcntof l.he court below be modified 86 follows: the fourteen

enlJmeratea tasks are deleted from the order, lind Rhodia, Inc. js enjoined durlup.

t~e pendency of this suit to take whatever steps are necesssry to prevent surface

wetera and tidal waters frorr.directly or indirectly carryln~ arsenic in concen-

tTations of mere than one part per ~1111on from Rhodia's property into or adjacent
to Vince Bayou.

"And because it 1s further the opinion of tt.is Court that there was no error 1n

the Juagment of the caJrt ~elo~ except as herein&tove ~~ified, it 16 t~~refore
consIdered, adjudged and ordered t~Bt tr~ Judgment of tre court telow, except as
~ereinatove modified, be offlrmed.

"It is further ordered tt.at U.e appellant, Rhcdia, Inc. and its surety, United

Statell Fidelity & Quaranty Cornpar.y, pay one-r.alf (1/2) of the costs incurred by

reaso~ of this appeal; and it 1e further ordered tt~t the appellees, Rarris County,

end the State of Texas, pay the Tem&1n1n.,!one~t.slf (1/2) ol the costa of th1s appeal.

"It 18 furth~I' ordered U".at tl-hl decision \·e cert1f1el1 't.elow for observance."



,. - ... .
,.. .c ,

. .

,

1IlitRE1OR!, we CCIIIIMnd. you to observe ,the Order ot our Court ot Civil Appeal.,

in this behslfS .od In all thins- to hBve It duly reeognhec1, obeyed and executed.

Vl'l'JlESS, 1M Hon. SPURaEORE. BELL,

Chief Justice ot our Bald Court or
Civil Appeals, with the Seal thereof

annexed, at HOOSTON,thl. the 13th

dey ot Septe~ber A.Do" 197..:.;1~_

MARIBEW BElCH Clerk.

By Jkyi-l2Z~ Deputy.
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RHONDIA v. HARRIS COUNTYETAL (08/05/71)
THE ARST COURT OF CIVIL APPEALS, HOUSTON

I Buy for $4.95 I
Footnotes, docket number and citation number for this case available with pun:hase.

August 5, 1971

RHONDIA, INC., APPELLANT
v.
HARRIS COUNTY ET AL, APPELLEES,

Appeal from DIStrict Court of Harris County

Author: Peden

Appeal from the granting of a temporary mandatory injunction against Rhodia, Inc., a
chemical company which prOduces Insecticides, weed killers and similar products containing
arsenic.

Harrls County brought this cause of action under the Texas Water Quality Act, Article 762~ d -
1, Vernon's Texas Civil Statutes, seeking temporary and pennanent Injunctions and civil
penalties, charging that Rhodia was discharging wastes containing excessive arsenic Into or
adjacent to Vince Bayou, one of the public waters of Texas. The Texas Water Quality Board
filed an Intervention In which It also sought to have Rhodia enjoined from unauthorized
discharges of wastes containing arsenic In violation of the Act.

The appellant does not complain of the trial court's having ordered, after a hearlng, that
Rhodia be temporarily enjoined from all activities at its plant which will produce arsenic laden
water drainage Into or adjacent to, the waters of Vince Bayou, a public body of water near the
Rhodia plant. Rhodia's appeal Is directed to the following mandatory provisions In the
temporary InJunction:

"Further, that the Defendant, Rhodia, Inc »r Is hereby ORDERED forthwith to:

"1. Repair In a good and workmanlike manner with tamped, arsenic free soli those breeches
existing in the high ground separating Vince Bayou from the tidal flats adjacent to Defendant's
property. Place such additional dikes as are necessary to prevent the entry of water Into such
tidal flats at periods of high tide.

"2. Core that portion of property owned by Houston Ughtlng &. Power Company to the North
and East, Immediately adjacent and contiguous to the land owned by the Defendant at
Intervals of 25 feet to such a depth as Is necessary to achieve arsenic free soli, filling the core
holes with a solution of slaked lime. Remove all arsenlcally contaminated top SOil and replace
same with that by-product or waste prOduct from cement manufacturing processes known as
'precipitator dust' to a depth of four Inches. After which the arsenlcally contaminated soli
removed from the Houston Lighting &. Power Company property may be replaced on top of the
aforesaid 'precipitator dust.'

"3. Core the perlmeter of the Defendant's property on the South and West boundary at 50 feet
intervals to a depth of one foot or until arsenic free solid is achieved.

"4. Core the East perimeter of Defendant's property from the Southern boundary line to the
entrance leading to Defendant's plant site at Intervals of 50 feet to a depth of one foot or until
arsenic free soli IS achieved.
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"5. Core the remainder of the East boundary line and the North boundary line at Intervals of
25 feet to a depth of 2 feet or until arsenic free soli Is achieved.

"6. COre the portion of Oefendant's property South of the Southern most building thereon at
50 feet Intervals (not previously cored) to a depth of 1 feet or until arsenic free soli Is
achieved, being the South 150 feet of said property.

"7. COre, on a line not more than 4 feet from all concrete buildings, dikes and other operating
areas on Defendant's property, at Intervals of 25 feet to a depth of 2 feet or until arsenic free
soli Is achieved. On a line parallel to such line, not separated more than 25 feet from such line
and further removed from said concrete buildings, dikes and other operating areas, core at
Intervals of 25 feet to a depth of 2 feet or until arsenic free soli Is achieved.

"S. Remove the arsenlcally contaminated soli from the slag waste pile, located on the
Northerly side of Defendant's property and the Southerly side of the adjoining property owned
by Houston Lighting &. Power COmpany, the evaporation pit area, located on Defendant's
property, and the railroad spur line unloading area and place In a good and workmanlike
manner on the previously prepared tidal flat areas described In NO.1 hereof.

"9. Fill all core holes with slaked lime solution.

"10. All core holes mentioned herein are to
be 4 Inches In diameter. Public Criminal Record
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"11. Determine the source of the water
surfaCing In the arteSian spring located ten
feet North of the North end of the
Defendant's railroad spur track.

"12. Cover replaced soli and all areas from
which soli Is removed with arsenic free
compacted earth to a depth of natural
ground level. The surface of these areas
should be graded smooth In such a manner
as to allow proper drainage and not cover
any currently exposed transmission tower
foundations or footings. These areas should
be seeded thereafter with Bermuda grasses
so as to aVOid erosion,"
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Experienced law FInn A+ BBB Riltlng
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AdChoicell b>

No findings of fact or conclusions of law
were made In addition to those stated In the trial court's order.

At the hearing on the applications for temporary Injunction, evidence was Introduced that
arsenic In excess ofthe concentration permitted by the "Hazardous Metals Regulation" of the
Texas Water Quality Board (one part per million) had been found In the tidal waters of Vince
Bayou where natural drainage from the Rhodia plant would Cilrry It and In the fluids being
discharged from the Rhodia plant Into the City of Pasadena sewer system. There was evidence
that the arsenic found In the sewer system originated In the operation of the plant and that It
would also eventually reach Vince Bayou but that It would by then be less concentrated. There
was also evidence that excessive concentrations of arsenic were found In VinCe Bayou as a
result of a recent purging of the plant's sprinkler system. However, It appeared from the
evidence that one of the principle sources of arsenic In the bayou was that which had, at some
time In the past, been deposited on the properties of both Rhodia and the adjacent property of
Houston Lighting & Power Co. by operation of Rhodia's plant and was being washed Into the
bayou by rains and by high tides. Large concentrations of arsenic were found on and In the soli
of Rhodia's plant and that of the property of Houston LIghting & Power Co.

Rhodia's corporate predecessor formerly had permission from the Texas Water Quality Board
to dump certain of Its wastes containing arsenic In a pit and a ditch on Its own property, but It
sought and obtained cancellation of Its permits In 1969 because It had developed a recycling
system for Its wastes and no longer Wished to dump them. It did not appear from the evidence
that Rhodia Is now knowingly depositing arsenic on the land or In the bayou,

In 1947 Rhodia's predecessor conveyed to Houston LIghting &. Power Co. a 4.761 acre strtp of
land on the north and east sides of the Rhodia plant. Vince Bayou flows across the northeast
part of both the Rhodia and the Houston Ughtlng & Power Co. tracts, and the evidence showed
that after rains the natural drainage flow of surface water from parts of the Rhodia land was
across the Houston Ughtlng & Power Co. tract Into and adjacent to Vince BaYOu.

Rhodia's single point of error Is:

"The trial court abused Its discretion In Issuing a temporary mandatory injunction In that:

"A. It placed on appellant a burden greater than required for the protection of appellees.

"B. It granted all of the relief available to appellees on the trial on Its merits.
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Hied. Lowe and Archer, Injunctions and other Extraordinary Proceedings (1957) 388-9, ? 363.
Since the utility company was not a party to the suit, the trial court did not have jurisdiction
over Its land and thus lacked authority to enforce Its order that Rhodia go onto and perform
operations affecting such land. "Jurisdiction Is the power to hear and determine the matter In
controversy according to established rules of law, and to carry the sentence or judgment of
the court Into execution." Cleveland v. Ward, 116 Tex. 1, 285 S.W. 1063 (Tex.Sup. 1926).

It Is conceivable that should RhodIa elect to respond to a mandatory provision such as we
have stated by diverting or Impounding surface waters, this might give rise to a cause of
action by the utility company against Rhodia under the provisions of Art. 7589a, Texas Civil
Statutes, If the diversIon or Impounding damaged the utUlty company's land. No evidence was
presented In the trial court touching on the attitude of that company In this regard, and almost
none to Indicate whether the company's property might be damaged by Rhodia's taking such
action.

When he was asked about possible solutions of problems of the nature encountered In this
case, the appellees' expert witness, Or. Walter A. Quebedeaux, Director of the Pollution
Control Department of Harris COUnty, testified that he felt that It Is his duty to make such
suggestions to the plant In question, but that the actual choice of the method Is the duty of
the plant. He then testified In detail as to his recommendations, and they comprise the
mandatory provisions of the trial cou rt's tem porary InJunction.

It may be that Rhodia will prefer to follow Dr. Quebedeaux's suggestions as to Its land and
effect a permanent solution to the problem rather than a temporary one which It might devise,
suc:h as placing a temporary covering over Its land, but we hold that until there has been an
opportunity for a trial of the case on the merits, the appellees are entitled only to have Rhodia
stop the flow of arsenic Into and adjacent to the public waters and that It was an abuse of
discretIon for the trial c:ourt to order, as temporary relief, that Rhodia engage In extensIve
coring procedures to discover where arsenic Is located, that any arsenic-bearing soli be
removed, a neutralizing product be added, the arsenic-bearing soli be replaced, that It be
covered with compacted earth and seeded with Bermuda grass, both on Its own land and on
that of Houston Ughtlng III. Power CO.

In Its brief Rhodia relates that It has already complied with a number ot the tl1al court's
mandatory provisions and complains of the expense to which It has been and will be put, but
evidence of this was not presented In the trial court and Is not properly before us on this
appeal.

We overrule Sedlon B of Rhodia's point of error on authority of the rule stated In McMurrey
Reflnlng CO. v. State, supra, which we have noticed.

We nnd no merit In Section C of appellant's point of error. Rhodia argues that since the Water
Quality Act prOVIdes for flnes and they constitute an adequate remedy at law, the trial court
should not have granted the equitable relief of Injunction. Sec. 4.02 (a) of the Act speclflc:ally
proVides for both the remedies of Injunction and c:lvll penalty, and It Is clear that under the
evidence In this case the trial court was entitled to make the presumed finding that the
depositing of arsenic In public waters In the concentrations found Is so dangerous as to
constitute Irreparable Injury.

We overrule Sections D and E of Rhodia's point of error. It Is true that Harris County did not
seek mandatory relief In Its application, but the petition of the Texas Water Quality Board
asked, In the alternatIVe, that Rhodia be enjoined to take such steps as are necessary to
alleviate and/or abate the polluted conditIon ot the public water. The record does not reflect
that any speCial exc:eptlons were directed to such pleading or were urged upon the court. We
hold that under the provisions of Rule 90, Texas Rules of Civil Procedure, the "defect, omission
or fault", If any, of the Water Quality Board's petition In not pleading more specifically as to
the type of mandatory relief sought, was waIVed. McKee v. City of Mt. Pleasant, 328 S.W.2d
224 (Tex.Clv.App. 1958, no writ); Hice v. Cole, 295 S.W.2d 661 (Tex.av.App. 1956, no writ).

It Is clear that Rhodia received due notice of the allegations and proc:eedlngs In question and
that 8 full and extended hearing was held before the trial court Issued Its order. We nod no
denial of due process.

We modify the mandatory provisions of the trial court's temporary Injunction by substituting
for them: Rhodia, Jnc., Is enjoIned during the pendency of this suit to take whatever steps are
necessary to prevent surface waters and tidal waters from directly or Indirectly carrying
arsenic In concentrations of more than one part per millIon from Rhodia's property Into or
adjacent to Vince Bayou.

The order of the trial court Is, as thus modified, affirmed.
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